Gabay sa pag-unawa sa Mercidar Case
at implikasyon sa mga municipal na
mangingisda sa Pilipinas

Para sa NGOs for Fisheries Reforms (NFR), Tambuyog at
Pangisda



* Ang guide na ito ay nakabatay lamang sa
Desisyon ng RTC at sa Resolution ng Supreme
Court.

Pasubali

 Mas mainam kung mayroong kumpletong files
ng kaso mula sa RTC kung saan makikita ang
kabuuan ng mga mahahalang dates at mga
nilalamang argumento at alegasyon ng
petisyon ng MFC at Answer ng BFAR

* |-limt natin ito sa ating grupo at hindi for mass
circulation ito.




* Noong 20 December 2024 napabalita na
may Desisyon ang Korte Suprema na
Ba Ckg roun d cr ibinasura ang petisyong (G.R. No. 270929)
inihain ng BFAR upang i-apela ang naunang
Desisyon ng Regional Trial Court (RTC)
Branch 170 ng Malabon City.

* Ang pinag-ugatang kaso ay may docket na:
Mercider Fishing Corporation
(petitioner) vs BFAR and DA
(respondent)Special Civil Action No.
23-003- MAL (Mercidar Case)



Backgrounder

 Ang Mercidar case ay isang Special
Civil Action for Declaratory Relief with
prayer for the issuance of temporary
restraining order (TRO) and/or Writ of
Preliminary Injunction upang ipadeklara
na unconstitutional ang mga sumusunod

« DAO No. 1 Series of 2015, IRR
of RA 8550, particularly Sec. 4 (66),
Sec 16, Sec 17, Sec 18 Rule 18.1
thereof

« 2.Sec. 16 and Sec. 18 of RA
8550 as amended by RA 10654



Timeline

25 October 2023 na i-file ang
petisyon ng MCF

Ayon sa RTC nag file ng ikatlong
Motion ang SG para 15 day
extension ng pagfile ng Answer

20 December 2023 ibinasura ang
Omnibus Motion for
Reconsideration ng SG

25 October 2023 pinadalahan din
agad ng summons ang BFAR upang
sumagot sa petisyon sa loob ng 30
araw mula sa pagkatanggap ng
summons

7 Dec 2023 nag labas ng Reso. ang
RTC denying the Motion for
Extension ng SG. Pinayagan naman
ang Motion to Declarae in Default
ng MFC

4 January 2024 nag file ng Petition
For Review on Certiorari under
Rule 25 ang SG

10 November 2023, hearing para
sa prayer ng MCF na mag isyu ng
TRO/WPI humingi through oral
motion ng another extension na
15 days ang Solicitor General (SG)
bilang counsel ng BFAR

Dahil declared in default ang BFAR,
pinayagan ng RTC na dinggin ang
petisyon ng MFC upang Ipresent

ang kanilang ebidensiya ng walang

partsipasyon ang SG

9 August 2024 ang date ng
Resolution ng SC na ibinabasura
ang petisyon ng SG/BFAR

Pinayagan ng RTC ang SG na mag
file ng Answer hanggang 25
November 2023 lamang

3 araw matapos ang heairng ay
naglabas ng Desisyon ang RTC ng
Malabon pabor sa MFC

18 Dec 2024 natanggap ng
SG/BFAR ang Resolution




Isyu

M

Naghain ng petisyon ang MFC upang ipadeklarang
unconstitutional ang mga sumusunod:

1. DAO No. 1 Series of 2015, IRR of RA 8550, particularly Sec.
4 (66), Sec 16, Sec 17, Sec 18 Rule 18.1 thereof

2. Sec. 16 and Sec. 18 of RA 8550 as amended by RA 10654



Buod ng Desisyon ng
RTC Br 170 ng Malabon

* Procedural
» Default ang SG/BFAR dahil hindi sila nakapag file ng Answer kahit nabigyan ng
extension (30 days (written motion) -15 days (oral motion during 10 Nov 2023
hearing of TRO and another 15 days (written)

* Na default ang SG/BFAR dahil ayon sa RTC hanggang 25 Nov 2023 na lamang
maaring mag file ng Answer

e 7 December 2023 ibinasura ng RTC ang Omnibus Motion for Reconsideration ng
SG/BFAR dahil wala itong merit, At dahil walang na ifile na Answer ang SG/BFAR
pinayagan ng RTC ang Motion to Declare Respondents (SG/BFAR) in Default




Buod ng Desisyon ng
RTC Br 170 ng Malabon

* Substantive aspect ng kaso:

* Labag sa constitutional supremacy ang Sec16, Sec 18, Rule 18.1 of DAO 10, IRR ng
Fisheries Code. Ang municipal waters ay bahagi ng natural resources na sa lalim ng
1987 Constitution ay pag-aari ng Estado at ang may kapangyarihan ay ang mga national
government agencies at hindi ang mga lokal na pamahalaan (LGU)

* Hindi bingyan ng kapangyarihan ng Constitution ang Kongreso o ang Executive dept
gaya ng BFAR na ang mga susbsistence fisherfolk ang tanging makinabang sa mga
marine as fishing resources at pagbawalan ang mga large scale fishing operators, gaya
ng MFC

* Wala ring nakasaad sa1987 Constitution na binibigyan ng kapangyarihang mga regulate
o magbawal kaugnay ng eploration, development and utilization ng marine at fishing
resources




Desisyon ng RTC

e Substantive na aspeto ng kaso:

 Ang 15 km delineation ay walang batayan sa science. Tinukoy pa ng RTC na
mismong si PBBM ay nagsabi na kailangan ireview ang mga batas na ito batay
sa science

* Ang sec. 26(Commercial Fishing vessel licenses and other licenses) ng RA 8550
ay nararapat iugnay (should be read) sa Section 2 (Declaration of Policy) ng RA
8550, na ang implikasyon ay walang nagbabawal sa mga national agencies gaya
ng BFAR na limitahan ang large scale commercial fishing vessel(LCFV) operators
na mamalakaya sa 7 fathoms deep or higit dito.

* Walang sinasaad sa RA 8550 as amended ng RA 10654na pinagbaabwalan nag
LCFV na managsida sa loob ng municipal waters na may 7 fathoms deep o mas
malalim dito



e Petition ng MCF ay granted

« DAO No. 1 Series of 2015, IRR of RA 8550,

D t particularly Sec. 4 (66), Sec 16, Sec 17, Sec 18

I S p O S I I Ve Rule 18.1 thereof and Sec. 16 and Sec. 18 of
RA 8550 as amended by RA 10654 ay labag sa
Constitution (Unconstitutional)

O rt I O n n « Permanenteng pinagbabawalan ang BFAR
o LGU o anumang ahensiya ng gobyerno
na ipatupad ang mga nsabing probisyon
ng batas

D e S | SyO n » Pinapayagan ang MFC na mamalakaya

kahit sa loob ng municipal water hanggat
ito ay may lalim na 7 fathom o higit pa

bilang isang LCFC ayonsa Section 26 ng
n g RA 8550




Buod ng
Resolution
ng Supreme
Court sa
Apila ng
BFAR (G.R.
No. 270929)

* Walang Merit ang Petisyon ng BFAR

* Hindi naghain ng Apila ang BFAR sa
Decision ng RTC noong 11 December
2023. Nararapat ito ay gawin sa loob ng 15
mula sa pagtanggap ng Desisyon. Dahil
dito ito ay nagging final na at hindi
maaring baguhin

* Ayon sa SC nag file ang BFAR noong 4
January 2024 at ito ay lagpas na sa
reglementary period



Mga ilang obserbasyon (hindi ito
exhaustive):

* Knockout sa teknikalidad.Nadesisyunan ang kaso batay lamang sa teknikalidad gaya ng hindi
pag file ng Answer ng BFAR sa takdang oras at nakaapekto ito sa pag apila sa Supreme Court
(SC). Ang pangunahing tinitingnan ng Court kapag ang aapila ay kung may compliance sa
technical rules. Kaya sa pagkakataong ito, maging ang SC ay nag desisyon batay sa
teknikalidad. Ito ang unang hurdle bago pa naman tingnan ng Court ang substantive issues ng
petisyon

* Dapat mamayani ang substantial justice. Subalit may mga pagkakataon sa mga desisyon ng SC
na isinasantabi ang technical rules upang magbigay daan sa pagkamit ng substantial justice.
Maliban na lamang na hindi rin lantaran (glaring) ang hindi pagsunod sa technical rules




Mga
obserbasyon:

Deadma sa RPEC at ibang batas. Hindi ginamit ng RTC ang
Rules of Procedure for Environmental Cases (RPEC) sa
pagresolve ng petisyon ng MCF. Mahalaga ito dahil sa RPEC
prohibited pleading ang Motion to Declare in Default ang
Respondent. Nag focus din ang RTC sa mga general provisions
ng 1987 Constitution subalit makipot at walang batayan ang
interpretation. E.g makipot na pag interpret ng municipal
waters kaugnay ng Karapatan ng mga Large scale commercial.
Maging ang local autonomy ng LGU ay isinantabi pabor sa
walang batayan na interpretasyon ng karapatan ng LCF. Ang
meron sila ay privilege batay sa kanilang lisensiya

Express ang byahe ng MFC. Mabilis ang takbo ng kaso, check
the timeline, e.g. on the same day na file ang petition may
summons agad na binigay sa BFAR; 3 araw matapos
magpresent ang MFC ng kanyang ebdiensiya ay nagkaroon
agad ng desisyon ang RTC




Mga legal na batayan
Ng mga Karapatan at
entitlements ng
mangingisda na hindi
na bigyang puwang sa
kaso

e 1. Right to Social Justice and Protection

° o Article XllII, Section 6 of the
Constitution explicitly recognizes the role
of agrarian reform and rural development,
and includes provisions that emphasize
the rights of fisherfolk.

"The State shall apply the principles
of agrarian reform or agricultural
development, through the promotion of
land reform and rural development
programs, for the benefit of the fisherfolk,
among other sectors."



Mga legal na batayan
Ng mga Karapatan at
entitlements ng
mangingisda na hindi
na binigyang puwang
sa kaso

e SECTION 1. The Congress shall give highest
priority to the enactment of measures that
protect and enhance the right of all the
people to human dignity, reduce social,
economic, and political inequalities, and
remove cultural inequities by equitably
diffusing wealth and political power for the
common good.

* |to ang batayan ng Social Reform
Agenda. Ang Fisheries Code ay hindi
lamang isang environmental law ito ay
isa ring social legislation. Ang
kasaysayan ng pagsasabatas ng
Fisheries Code ay kasama sa Social
Reform Agenda ng Ramos
Administration. Ang Fisheries Code ay
balangkas ng aquatic reform gaya ng
CARP na para sa land reform.



Kahalagahan ng Mun H20s sa
mga municipal na
mangingsida

e Livelihood -
* Food security -

* Biodiversity — apektado ang continental shelves na matatagpuan sa loob ng 15 km.
Maging ang mga locally manage na MPAs at iba pang OECMs ay apektado

* |dentity —




Continental shelves
within Mun. H20s

Allowing commercial fishing using depth as basis
and not distance as currently provided in the
Fisheries Code, across all municipal fishing
grounds, may affect municipal waters wherein
even at less than 10 kilometers from the
shoreline, the depth of the fishing ground is more
than 20 fathoms. A possible unintended outcome
is the increased pressure on near shore areas like
the continental shelf.

The continental shelves are located within the 15
kilometer range of the municipal waters, one of
the richest part of the ocean in terms of nutrients
and resources, hence very important in sustaining
the coastal and marine ecosystem.




Mga legal na hakbang na maaring gawin:

* Mag file ng intervention sa SC ASAP

* Batayan ay ang Section 1 Rule 1, Part Il of the Rules of Procedure on Environmental Cases (RPEC) in
relation to Rule 19 of the 2019 Amendment to the Rules of Court

* Angisangintervenor ay sinumang may interest o karapatan na maaring maakptuhan ng magiging
desisyon sa isang kasong nakasampa sa korte. Maaring mandatory ang intervention kung may
apektadong legal right o discretionary sa court kung hindi directing apektado ang mga karapatan. Ang
mga munispal na mangingsida ay may malinaw na interes at karapatan batay sa Constituion at
Fisheries Code

* Isyu ng teknikalidad dahil paso na ang pag file ng intervention

* General rule ay maari mag intervene lamang sa anumang yugto ng kaso sa trial court bago pa
magkaroon ng final judgment. Dahil na default ang BFAR mabilis lumarga ang kaso at nawala yong
“window” para makapag intervene. Sa Rodriguez v. Court of Appeals, G.R. No. 184589, isinantabi ng SC
ang technical rules “when demanded by the higher interest of justice”



Mga legal na hakbang na maaring gawin:

Principle of Parens patriae means "father of his country”, and refers
to the State as a last-ditch provider of protection to those unable to
care and fend for themselves. (Maynilad vs DENR, G.R. No.

202897, August 06, 2019)

 luugnay ito sa katangian ng Fisheries Code na social legislation.
Ang kalinga ng estado ay kailangan para sa mga malilit na
mangingsida na lugmok sa kahirapan at kakulangan ng support
services. Manawagan sa gobyerno kaugyan ng kanyang tungkulin
kalingain ang mga nangangailangan nito.



* In Manila Hotel case, the SC discussed what is meant by
constitutional supremacy:

O N  if a law or contract violates any norm of the
constitution that law or contract whether promulgated
by the legislative or by the executive branch or entered
into by private persons for private purposes is null and
Su p remad Cy void and without any force and effect. Thus, since the
Constitution is the fundamental, paramount and
supreme law of the nation, it is deemed written in
every statute and contract.

constitutional




Constitutional supremacy

e But a provision which is complete in itself and becomes operative without the aid of
supplementary or enabling legislation, or that which supplies sufficient rule by means of
which the right it grants may be enjoyed or protected, is self-executing. Thus a
constitutional provision is self-executing if the nature and extent of the right conferred
and the liability imposed are fixed by the constitution itself, so that they can be
determined by an examination and construction of its terms, and there is no language
indicating that the subject is referred to the legislature for action.




* |n case of doubt, the Constitution should be
considered self-executing rather than non-
self-executing x x x x Unless the contrary is
clearly intended, the provisions of the
Constitution should be considered self-
executing, as a contrary rule would give the
legislature discretion to determine when, or
whether, they shall be effective. These
provisions would be subordinated to the will
of the lawmaking body, which could make
them entirely meaningless by simply
refusing to pass the needed implementing
statute

Constitutional
supremacy



* Basic tenet is that the Constitution is the supreme

CO n St | t u t | O n a | law and it is deemed written in every statute or

contract

S U p re m a Cy * Provision which is complete in itself and becomes

operative without the aid of supplementary or
enabling legislation, or that which supplies sufficient
rule by means of which the right it grants may be
enjoyed or protected, is self-executing

* In case of doubt, unless the contrary is clearly
intended, the provisions of the Constitution should
be considered self-executing, as a contrary rule
would give the legislature discretion to determine
when, or whether, they shall be effective. These
provisions would be subordinated to the will of the
lawmaking body, which could make them entirely
meaningless by simply refusing to pass the needed
implementing statute



Overboard interpretation of the privilege given to LCFV

* Section 26. Commercial Fishing Vessel License and Other Licenses. — No person shall operate a commercial
fishing vessel, pearl fishing vessel or fishing vessel for scientific, research or educational purposes, or engage in
any fishery activity, or seek employment as a fishworker or pearl diver without first securing a license from the
Department, the period of which shall be prescribed by the Department: Provided, That no such license shall be
required of a fishing vessel engaged in scientific, research or educational purposes within Philippine waters
pursuant to an international agreement of which the Philippines is a signatory and which agreement defines the
status, privileges and obligations of said vessel and its crew and the non-Filipino officials of the international
agency under which said vessel operates: Provided, further, That members of the crew of a fishing vessel used
for commercial fishing except the duly licensed and/or authorized patrons, marine engineers, radio operators
and cooks shall be considered as fisherfolk: Provided, furthermore, That all skippers/master fishers shall be
required to undertake an orientation training on detection of fish caught by illegal means before they can be
issued their fishworker licenses: Provided, finally, That the large commercial fishing vessels license herein
authorized to be granted shall allow the licensee to operate only in Philippine waters seven (7) or more
fathoms deep, the depth to be certified by the NAMRIA, and subject to the conditions that may be stated
therein and the rules and regulations that may be promulgated by the Department.







CHAPTER Il — Utilization,
Management, Development,

Conservation and Al
System of Fishe

ocation

ries anad

Aquatic Resources



 “SEC. 6. Fees and Other Fishery Charges. — The
rentals for fishpond areas covered by the Fishpond
Lease Agreement (FLA) or other tenurial
instrument and license fees for Commercial
Fishing Vessel Licenses (CFVL) shall be set at
levels that reflect resource rent accruing from the
utilization of resources and shall be determined by
the Department: Provided, That the Department
shall also prescribe fees and other fishery charges
and issue the corresponding license or permit for
fishing gear, fishing accessories and other fishery
activities beyond the municipal waters: Provided,
further, That the license fees of fishery activity in
municipal waters shall be determined by the Local
Government Units (LGUs) in consultation with the
FARMCs. The FARMCs may also recommend the
appropriate license fees that will be imposed.” (As
amended by R.A. 10654)




e “SEC. 7. Access to Fishery Resources. — The Department shall issue such number of
licenses and permits for the conduct of fishery activities subject to harvest control rules
and reference points as determined by scientific studies or best available evidence.
Preference shall be given to resource users in the local communities adjacent or nearest

to the municipal waters.” (As amended by R.A. 10654)




» “SEC.8. Harvest Control Rules and Reference Points. — The Secretary may establish
reference points and harvest control rules in a fishery management area or for a fishery:
Provided, however, That in municipal waters and fishery management areas, and waters
under the jurisdiction of special agencies, Harvest Control Rules and Reference Points
may be established upon the concurrence and approval or recommendation of such
special agency and the concerned LGU in consultation with the FARMC for conservation
or ecological purposes.” (As amended by R.A. 10654)




Municipal waters



Fish-R

M

e Section 19. Registry of Municipal Fisherfolk. — The LGU shall
maintain a registry of municipal fisherfolk, who are fishing
or may desire to fish in municipal waters for the purpose of
determining priorities among them, of limiting entry into
the municipal waters, and of monitoring fishing activities
an/or other related purposes: Provided, That the FARMC
shall submit to the LGU the list of priorities for its
consideration.



Fish-R

e9%e
-

Such'list or registry shall'be updated
annually or as'may be necessary, and shall
be posted in barangay'halls or other
strategic locations where it shall be open to
public inspection, for.the purpose of
validating the correctness and completeness
of the list. The LGU, in'consultation with the
FARMCs, shall formulate the necessary
mechanisms for inclusion or exclusion
procedures that shall be most beneficial to
the resident municipal fisherfolk. The
FARMCs may likewise recommend such
mechanisms.

>
>

The LGUs shall also
maintain a registry of
municipal fishing vessels
by type of gear and
other boat particulars

with the assistance of
the FARMC.
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